STATE OF FLORI DA
DI VI SION OF ADM NI STRATI VE HEARI NGS
El LEEN E. CARRCLL,
Petitioner,
VS. Case No. 00-5096

FLORI DA STATE UNI VERSI TY,

Respondent .

N N N N N N N N N N

RECOMMVENDED CRDER OF DI SM SSAL

A formal hearing was conducted in this case on March 2,
2001, in Tal |l ahassee, Florida, before the Division of
Adm ni strative Hearings, by its Admnistrative Law Judge,
Suzanne F. Hood.

APPEARANCES

For Petitioner: No appearance

For Respondent: Leslie G Street, Esquire
Florida State University
O fice of the CGeneral Counse
424 Wescott Buil di ng
Tal | ahassee, Florida 32306-1400

STATEMENT OF THE | SSUE

The issue is whether Respondent commtted an unl awf ul
enpl oynent act by discrimnating against Petitioner based on her

age.



PRELI M NARY STATEMENT

Petitioner Eileen E. Carroll (Petitioner) filed a Charge of
Discrimnation wth the Florida Conm ssion on Human Rel ati ons
(FCHR) on Cctober 16, 1997. This charge all eged that Respondent
Florida State University (Respondent) had violated Section
760. 10, Florida Statutes, by discrimnating against Petitioner
based on her age.

On or about Novenber 7, 2000, FCHR i ssued a Determ nation:
No Cause. Petitioner filed a Petition for Relief on Decenber 4,
2000.

FCHR referred the Petitioner for Relief to the D vision of
Adm ni strative Hearings on Decenber 19, 2000. Respondent filed
an answer to this petition on January 4, 2001.

A Notice of Hearing dated January 5, 2001, schedul ed the
case for formal hearing on March 2, 2001. An Order of Pre-
hearing Instructions was al so i ssued on March 2, 2001.

Respondent filed a witness |ist on February 15, 2001, and a
Motion in Limne on February 26, 2001. Petitioner did not file
any pre-hearing pleadings.

Petitioner did not make an appearance at the hearing.
Respondent nmade an ore tenus notion to dism ss the case based on

Petitioner's failure to appear.



FI NDI NGS OF FACT

1. The Notice of Hearing dated January 5, 2001, was sent
to Petitioner at her address of record. The United States
Postal Service did not return said notice to the Division of
Adm ni strative Hearings as undeliverable.

2. Respondent's counsel had a tel ephone conversation with
Petitioner on February 21, 2001. At that tinme, Respondent's
counsel understood that Petitioner intended to nmake an
appear ance at the hearing.

3. The hearing commenced at 10: 00 a.m on March 2, 2001,
as schedul ed. Petitioner did not make an appearance. Shortly
thereafter, the undersigned s office attenpted to contact
Petitioner by tel ephone. There was no response at Petitioner's
t el ephone nunber of record.

4. Petitioner did not contact Respondent or the Division
of Administrative Hearings to explain her non-appearance.

5. The undersigned adjourned the hearing at 10:30 a.m on
March 2, 2001

CONCLUSI ONS OF LAW

6. The Division of Adm nistrative Hearings has
jurisdiction over the parties on the subject matter of this
proceedi ng. Sections 120.569, 120.57(1), and 760.11, Florida

St at ut es.



7. Section 120.569(1), Florida Statutes, provides as
follows in relevant part:
(1) The provisions of this section apply in
all proceedings in which the substanti al
interests of a party are determ ned by an
agency. . . . Unless waived by all parties,
s. 120.57(1) applies whenever the proceeding
i nvolves a disputed i ssue of material fact.
Unl ess ot herw se agreed, s. 120.57(2)
applies in all other cases.
8. By her non-appearance, Petitioner has abandoned her
cl ai m of age discrimnation agai nst Respondent. Her failure to
appear indicates that there are no disputed issues of nmaterial
facts. Accordingly, Petitioner is not entitled to an
opportunity for a formal hearing pursuant to Section 120.57(1),
Fl ori da Statutes.

9. Moreover, in order to sustain her claimof age

di scrimnation, Petitioner nust first prove a prim facie case,

showing the following: (a) she is a nenber of a protected
class; (b) she was qualified for the position for which she
applied; (c) she was rejected in spite of her qualifications;
and (d) the individual who was hired or pronoted is not a nenber
of a protected group and had | esser or equal qualifications.

Carter v. Three Springs Residential Treatnment, 132 F.3d 635

(11th Gr. 1998), citing MDonald Douglas Corp. v. Geen, 411

U S 792 (1973). Petitioner's non-appearance neans that she has

not presented a prinm facie case.




RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOVMENDED:

That FCHR enter a final order dism ssing the Petition for
Rel i ef .

DONE AND CRDERED this 6th day of March, 2001, in

Tal | ahassee, Leon County, Florida.

SUZANNE F. HOOD

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwv. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 6th day of March, 2001

COPI ES FURNI SHED

Eileen E. Carrol

925 East Magnolia Drive
Apartment E-7

Tal | ahassee, Florida 32301

Leslei G Street, Esquire
Florida State University

O fice of the General Counsel
424 Wescott Buil di ng

Tal | ahassee, Florida 32306-1400



Azi zi Col eman, Agency C erk

Fl ori da Conm ssion on Hunan Rel ati ons
325 John Knox Road

Building F, Suite 240

Tal | ahassee, Florida 32303-4149

Dana A. Baird, General Counse

Fl ori da Conm ssi on on Hunan Rel ati ons
325 John Knox Road

Building F, Suite 240

Tal | ahassee, Florida 32303-4149

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recommended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Oder in this case.



